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Verizon Wireless, has agreed (tacitly if not expressly) to halt its extensive efforts to expand into
the cable business and the cable companies have, in turn, traded their control of valuable spec-
trum in exchange for this protection of their cable markets. It has been publicly reported that,
coincident with acquiring the cable companies’ spectrum, thereby eliminating potential new
competition in mobile wireless, Verizon ended its FiOS build out plans and terminated its
agreement to resell satellite television.”? This series of acts appears to limit Verizon’s activity as
a potential competitor in the video market and limit the cable companies’ role as potential
competitors in the wireless market, while at the same time foreclosing competing providers from
one of the only available sources of spectrum. As a result of this “triple play,” competition in
both markets will be substantially reduced. The antitrust laws have long condemned such agree-
ments, even among potential c.:ompe]‘.itors.ig

These concerns are exacerbated by the secrecy shrouding the terms of the agreements.
Without the details of the numerous parallel deals, the conclusion that this is an improper market
allocation cannot be dismissed. Supporting this conclusion is the fact that Verizon Wireless does
not plan to use this spectrum in the near term and has significant incentives to keep it from
competitors who would deploy it more readily.>

While the spectrum acquisition independently impairs competition, the totality of these
agreements suggests that the injury to competition extends even further through market alloca-
tion — an agreement by Verizon Wireless not to compete against the sellers in exchange for their

sale of the spectrum and corresponding implied promise not to compete against Verizon Wireless

% Neal Gompa, Verizon'’s Play for Spectrum and Why You Should Be Worried, Extre-
meTech.com (Dec. 23, 2011), available at http://www.extremetech.com/mobile/110359-
verizons-play-for-spectrum-and-why-you-should-be-worried.

0 See, e.g., Palmer v. BRG of Ga., Inc., 498 U.S. 46, 49-50 (1990) (per curiam); United
States v. Topco Assocs., 405 U.S. 596, 608 (1972).

3l See Section V, below.
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in mobile services. Extending the competitive analysis beyond the limited suggestion in Appli-
cants’ public interest statement, it is clear that the Transactions would substantially lessen
competition in violation of the Clayton Act. And, as a violation of the Clayton Act is not in the

public interest, the Commission should not allow the Transactions to proceed.

IV. THE SPECTRUM SCREEN SHOULD BE ADJUSTED TO REFLECT CURRENT
AND NEAR-TERM CONDITIONS

For the reasons discussed in Section III, the Commission should not rely solely on a spec-
trum screen to determine which markets require review for potential anti-competitive effects. To
the extent that the Commission does use a screen, however, it must update its methodology to be
more effective in identifying markets in which “no potential” for such effects exists, since the
current approach disregards economic reality.*? Therefore, if the Commission is to use a screen
at all, it should re-examine its approach and modify the screen parameters to be more useful.

In analyzing mobile spectrum concentration, the Commission includes only those spec-
trum bands that are both “suitable” and “available” for mobile telephony/broadband service uses
in the “near-term.” Suitability is based on “[i] whether the spectrum is capable of supporting
mobile services given its physical properties and state of equipment technology, [ii] whether the
spectrum is licensed with a mobile allocation and corresponding service rules, and [iii] whether
the spectrum is committed to another use that effectively precludes its use for the relevant mobile
service.”

Spectrum that is suitable must also be available for use in the near term. The Commis-

sion, consistent with the revised merger guidelines, has modified its spectrum screen analysis to

2 Chevalier Decl. at para. 24; Declaration of Peter Cramton at paras. 11-14 (attached hereto
as Exhibit C) (“Cramton Decl.”).

2 AT&T-Qualcomm Order at para. 38.
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and adoption of broadband services throughout the country,” and in the arena of mobile services
specifically, the Commission has found that “the provision of mobile broadband service is
becoming increasingly critical to competition in the mobile marketplace.” Due to the increasing
prevalence and demand for mobile broadband services, and especially for 4G broadband, the
Commission has announced it henceforth will use a “combined ‘mobile telephony/broadband
services” product market” in transaction reviews.> Accordingly, the Commission should con-
sider whether the “availability” and “suitability” criteria should be applied only to spectrum that
is available and suitable to serve that combined market, and perhaps other adjustments as appro-

priate to its forward-looking review of the competitive landscape.

A. The Screen Should Exclude Spectrum That is Not “Suitable” and
“Available” in the “Near Term”

Consistent with the standard described above, in analyzing the Transactions, the Com-
mission should exclude spectrum that it can not rationally conclude will likely be suitable and
available for retail mobile voice and broadband in the near term. In particular, it should exclude
the Upper 700 MHz D Block and the block of Specialized Mobile Radio (“SMR”) 800 MHz
spectrum dedicated to public safety use. Further, the Commission should reject the Applicants’
request to modify the screen to include certain BRS, EBS, MSS/ATC, and WCS spectrum,ﬂ
which are neither available nor suitable. Applicants also asked the Commission to consider the

PCS G Block (10 MHz), and since that spectrum is now licensed and available for broadband

31 National Broadband Plan at 9 (adopting goals for providing affordable access to at least

100 million U.S. households and “lead[ing] the world in mobile innovation, with the fastest and
most extensive wireless network of any nation”).

% AT&T-Qualcomm Order at para. 32.
2 [Id. at para. 33.
8 SpectrumCo Public Interest Statement at 29-33.
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systems.ﬁ Thus only 14 MHz of this SMR spectrum is suitable and available for commercial
broadband service.®®

The Commission should confirm that the 800 MHz spectrum reserved for public safety
use as that spectrum is neither suitable nor available for commercial use to provide cellular

mobile voice or broadband, and should reduce the amount of SMR spectrum in the screen from

26.5 MHz to 14 MHz.

2. The Commission should reject the Applicants’ request to consider
additional spectrum

The Applicants ask the Commission to include in its concentration analysis spectrum that
they contend “potentially can be used to provide wireless services.”! The Commission should
reject this request. As discussed at page 19 above, the analysis looks to “near term” availability
(not merely “potential” availability), and considers the suitability of the spectrum for mobile
broadband in addition to mobile voice. Under these criteria, none of the spectrum referenced in
the Applicants’ request can be added to the screen.

a. BRS/EBS

To date, the Commission has included 55.5 MHz of the BRS spectrum in the screen, but
repeatedly has rejected arguments to include additional BRS spectrum due to significant techni-
cal barriers that limit the usefulness of these bands for mobile telephony/broadband services.®®
While the Applicants acknowledge these previous decisions,® they urge a reversal of this policy

but have not demonstrated that there are any new technical developments that allow for use of

8 Id. atpara. 11.

8 See AT&T: -Qualcomm Order at para. 14, n.126 (stating that “when conducting competi-
tive analysis in the future, the Commission may decide to include only the 14 megahertz of SMR
spectrum suitable and available for mobile broadband services[.]”).

e SpectrumCo Public Interest Statement at 29.

8 Verizon Wireless-ALLTEL Order at para. 65; Sprint Nextel-Clearwire Order at para. 70.

8 SpectrumCo Public Interest Statement at 30.
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this spectrum for mobile broadband. The Commission should continue to exclude this spectrum
from its screen.

The Commission has also found the EBS bands unsuitable and unavailable for commer-
cial mobile telephony/broadband services.™ Just two years ago, Verizon Wireless agreed with
that Commission conclusion.”t

Applicants argue that these spectrum bands are now available because Clearwire is pro-
viding service using some of the 2.5 GHz spectrum.”? There are several glaring flaws in this
argument. First, none of the evidence cited by Applicants establishes that Clearwire’s use of BRS
exceeds the 55.5 MHz of BRS spectrum already in the screen.” Second, Clearwire started using
BRS and EBS to develop mobile services in 2008, but the Commission afterwards refused to

change its treatment of these bands in the screen, including as part of its review of the merger of

% The “primary purpose of EBS is to further the educational mission of accredited public
and private schools, colleges and universities” and limitations are placed on any leasing of this
spectrum to ensure that it “maintain[s] the primary educational character of services provided
using EBS. ... In addition, other elements of the EBS licensing regime, such as its solely site-
specific character, ... complicate use of this spectrum for commercial purposes.” Sprint Nextel-
Clearwire Order at para. 71. See also Application of AT&T Inc. and Dobson Communications
Corp. for Consent to Transfer Control of Licenses and Authorizations, Memorandum Opinion
and Order, 22 FCC Rcd 20295, at para. 34 (2007); Verizon Wireless-ALLTEL Order at para. 67,
Fifteenth Annual Report at n.815 (“EBS spectrum, which is licensed to educational institutions
and can be leased to commercial operators, is not included in the Commission’s spectrum screen
when evaluating proposed transactions.”).

1L “While the EBS band may certainly be used to support broadband services, including
through spectrum leases to commercial providers, licensing in the band is restricted to educa-
tional entities, and thus, does not meet the requirement for exclusively licensed, flexible use
spectrum that Verizon Wireless believes is critical to support commercial mobile broadband
services.” Comments of Verizon Wireless on Spectrum for Broadband, NBP Public Notice #6,
National Broadband Plan, GN Docket No. 09-47, at 13, n.26 (filed Oct. 23, 2009) (emphasis
supplied).

z SpectrumCo Public Interest Statement at 30.

B3 See Sprint Nextel-Clearwire Order at para. 70; Verizon Wireless-ALLTEL Order at para.
65.

B Fifteenth Annual Report at para. 273.
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Clearwire and Sprint-Nextel.” Third, while the Applicants suggest that the Commission has
acknowledged Clearwire as a viable competitor, the Fifteenth Annual Report actually states that
Clearwire is one of several providers that “could introduce new competitive constraints at the
regional or national level.”” Further, the Fifieenth Annual Report’s discussion of EBS was
expressly qualified by referencing the past decisions finding this band is not suitable or available
for mobile voice and broadband.”Z In sum, Applicants’ arguments about these bands are not
different in any material respect from those the Commission has rejected in the past.
b. MSS/ATC

The Applicants claim that the Commission has already found that MSS/ATC spectrum
has the potential to enhance competition for terrestrial mobile wireless services.® In order to
fashion this argument the Applicants rely on snippets of Commission statements and ignore the
broader context of those statements that lay out the severe problems with the use of MSS/ATC
spectrum for mobile terrestrial wireless services. When analyzed carefully and in context, it is
clear that MSS/ATC spectrum does not satisfy the Commission’s criteria for inclusion in the
screen. Rather, the availability of the MSS/ATC spectrum for wireless broadband is speculative
at best, and even if it were to become available, it would not be in the “near-term.” Its inclusion

in the screen remains unwarranted.

L See generally Sprint-Clearwire Order. The Commission specifically acknowledged that
Clearwire was providing service using leased EBS spectrum, but nonetheless refused to consider
this spectrum in the screen. /d. at paras. 7, 71.

% Fifteenth Annual Report at para. 67 (italics added). Interestingly, the Applicants fail to
note that the Fifteenth Annual Report also identified Cox Communications as a potential new
competitor, although this potential competition would be eliminated by the Transactions. /d. at
para. 72.

L Fifteenth Annual Report at para. 281, n.815.
1 SpectrumCo Public Interest Statement at 31.
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Table 2
Band MHz MHz

(previous) (proposed)
Cellular 50 50
700 MHz 80 70
SMR 26.5 14
PCS 120 130
AWS-1 90 90
BRS 55.5 55.5
Total 422 409.5

Accordingly, if no other changes were made, the current spectrum screen threshold of
145 MHz would have to be adjusted downward by approximately 4-5 MHz to reflect the smaller
base. For the reasons discussed in the following section, however, that would not be sufficient to
cure the deficiencies of the screen analysis.

B. The Commission Should Weight Spectrum Based on Market Values

The Commission historically has treated all spectrum the same when determining
whether a market should be subjected to additional competitive scrutiny. Recently, however, the
Commission acknowledged that this does not reflect technical and market realities. T-Mobile
agrees and urges that the Commission adopt a spectrum screen that weights spectrum based on
estimated market values.

Not all spectrum is equal when it comes to propagation characteristics and building pene-
tration.¥? The Commission has found it “well established that lower frequency bands — such as
the 700 MHz and Cellular bands — possess more favorable intrinsic spectrum propagation

2190

characteristics than spectrum in higher bands.”= As a result, ““low-band’ spectrum can provide

superior coverage over larger geographic areas, through adverse climates and terrain, and inside

= Cramton Decl. at para. 16 .

2 Fifteenth Annual Report at para. 292.
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buildings and vehicles.”?! Likewise, DOJ has stated that “because of the characteristics of PCS
spectrum, providers holding this type of spectrum generally have found it less attractive to build
out in rural areas.”®

The different physical characteristics of spectrum have direct economic impacts. “[L]Jow-
band spectrum can provide the same geographic coverage, at a lower cost, than higher-frequency
bands, such as the 1.9 GHz PCS band, the 1.7/2.1 GHz AWS band, and the 2.5 GHz band.”®
Thus, a “licensee that exclusively or primarily holds spectrum in a higher frequency range
generally must construct more cell sites (at additional cost) than a licensee with primary holdings
at a lower frequency in order to provide equivalent service coverage, particularly in rural ar-
eas.”*

These substantial differences in the cost and burden of utilizing spectrum are reflected in
spectrum valuations, both here and in other countries. For example, in the 2008 auction of 700

MHz spectrum, the average price was $1.28 per MHz-pop — more than twice the average of

$0.54 per MHz-pop for AWS spectrum auctioned in 2006.2 In 2010 auctions in Germany and

2L Jd. at para. 292 (“The Commission has also noted, in particular with respect to 700 MHz
band spectrum, that lower frequency spectrum has ‘excellent propagation’ characteristics that, in
contrast to higher frequency bands such as PCS and AWS spectrum, ‘make it ideal for delivering
advanced wireless services to rural areas.’”).

2 U.S. v. Verizon and Alltel, Competitive Impact Statement, Case No. 08-cv-1878, at 6
(D.D.C. Oct. 30, 2008).

% Fifieenth Annual Report at para. 293. This is not meant to imply that higher-frequency
spectrum is without value, just that there are differences in value among different bands of
spectrum. /d. at para. 296.

% Id. at para. 293 (emphasis added). The National Institute of Standards and Technology
(NIST) developed a propagation model comparing the 700 MHz, 1.9 GHz, and 2.4 GHz spec-
trum bands and concluded that the favorable propagation characteristics meant that coverage
using the same transmission power differed significantly, translating into the need for less
infrastructure. NIST, 700 MHz Band Channel Propagation Model,
http://www.nist.gov/itl/antd/emntg/700mhz.cfm (visited Feb. 10, 2012).

3 F ifteenth Annual Report at para. 295.
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Table 3
Band Value weight
Cellular 15y,
700 MHz 1.5
SMR 155
AWS/PCS .75
BRS .20

Applying a screen based on value-weighted spectrum holdings shows that the proposed
Transactions would result in Verizon Wireless holding one-third or more of the spectrum by
value in 12 of the top 25 CMAs.'” The benefits of capturing the economic impact of spectrum
concentration much more accurately with this approach should justify the slight additional

complexity of the review.

V. THE POTENTIAL HARMS CLEARLY OUTWEIGH APPLICANTS’ CLAIMED
BENEFITS

In an effort to meet their burden of proving that the Transactions would promote the pub-
lic interest, Applicants describe at length the public demand for mobile services, and the need for
spectrum to satisfy that demand, along with the public interest in encouraging economically
efficient use of spectrum.!® Applicants have answered the wrong question. In this proceeding,
the Commission will not have to decide in the abstract whether there is some potential public
benefit to deploying spectrum to satisfy the growing public demand for mobile service, and
especially for mobile broadband — no one doubts that deploying more spectrum in theory could
produce some benefit. Rather, Applicants must demonstrate that the incremental benefits of these
specific proposed Transactions are sufficient to outweigh the substantial public interest harm of

increasing the dominant spectrum position of Verizon Wireless and foreclosing expansion by

smaller competitors. They have not even purported to do that.

=1

= Cramton Decl. at para. 36, Fig. 6.

(=]

= SpectrumCo Public Interest Statement at 5-19.
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In fact, because Verizon Wireless has substantial spectrum holdings that are not currently
being fully utilized and will not be fully utilized in the near future,’® it is doubtful that even the
very generalized public interest benefits touted by Applicants will actually be realized. Verizon
Wireless concedes that it does not need and will not likely use this spectrum in the near term.*2
Yet Applicants also acknowledge the Commission’s forecast that if additional spectrum is not
made available in the near term, mobile data demand will likely exceed capacity in the industry
as a whole by 2014."! T-Mobile will certainly put this spectrum to use much sooner compete
with Verizon Wireless, and it is very likely that other prospective purchasers would do the same.
In short, since Verizon Wireless has no need for this spectrum in the near term, the most imme-
diate effect of the Transactions will be to foreclose competitors from obtaining a necessary input
to enable their continued competitiveness. It thus will deprive consumers of the best utility of the
spectrum (and the related benefits of robust competition), as well as forcing Verizon Wireless’
competitors to bear the full brunt of the impending capacity constraint. Clearly, this result would
contravene the public interest.

That Verizon Wireless may make use of this spectrum at some point in the future is no
justification for an acquisition that potentially has the more immediate effect of depriving rivals
of this scarce and essential resource, thereby hindering them from continuing to evolve competi-
tively and denying the public the benefits of greater competition in services, pricing and innova-
tion. As detailed in the attached declaration of Neville R. Ray, T-Mobile’s Chief Technology
Officer, Verizon Wireless already has unused spectrum in the AWS band and underused spec-
trum in the 700 MHz band, a luxury not shared by smaller competitors like T-Mobile. Carriers

like T-Mobile, which face significantly more stringent constraints than Verizon Wireless, cannot

-
=
=]

I

Chevalier Decl. at para. 35.

E

SpectrumCo Public Interest Statement at 13.
Id. at9.

=
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afford to let spectrum sit idle until some future time. Accordingly, T-Mobile has developed
techniques for maximizing the efficient use of all of its spectrum. This process is complex and
resource-intensive, but frees up portions of the existing spectrum for new services, including 4G
broadband 12 By contrast, Verizon Wireless has little incentive to engage in these efficiency-
enhancing techniques due to its abundant spectrum holdings. Restoring the availability of this
spectrum for others rather than placing it all in Verizon Wireless’ hands would result in more
robust competition and better service and devices for consumers through all providers.

Applicants also claim that the “cost of not securing enough spectrum may be higher
prices, poorer service, lost productivity, loss of competitive advantage and untapped innova-
tion.” 2 However, by foreclosing more constrained rivals of Verizon Wireless from obtaining
needed spectrum, these Transactions will create the very scenario Applicants warn against. By
simultaneously weakening these competitors and adding to Verizon Wireless’ surplus of ware-
housed spectrum, Verizon Wireless’ incentive to innovate more spectrally efficient technologies
will be doubly reduced and its competitors’ ability to compete robustly in the provisions of new
products and services for consumers will be undercut.

In sum, allowing Verizon Wireless to add more spectrum to its warehouse will not pro-
duce any immediate public benefits, and actually would result in less efficient use overall of this
scarce resource. Even if there were some modest eventual benefit, it would not be sufficient to
overcome the very high probability of significant competitive harm resulting from the Transac-

tions.

12 Ray Decl. at 4.
W3 SpectrumCo Public Interest Statement at 6-7 (quoting National Broadband Plan at 85).
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For the foregoing reasons, the Commission should deny the Applications.
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